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DELIVERY OF BANK FUNDS BY A TELLER 
TO ONE NOT PRESENTING CHECK 
THEREFOR.—CRITICISING RULE AN- 
NOUNCED IN BANK v. GIBERT. 








The decision here criticised is published 
in full and discussed in this issue, both 
editorially and by annotation, because of 
what seems to us its startling character. 

The Louisiana Supreme Court has held 
in this case that a broker invited by a bank 
teller may go to his cage and receive from 
him money, apparently belonging to the 
bank, over its counter, upon his representa- 
tion that it is to be invested for a third 
party, naming him, on margins, without the 
broker being liable to the bank, though he 
makes no inquiry, provided the broker is 
an honest taker thereof, and whether the 
teller was thereby committing a felony or 
not. First Nat. Bank v. Gibert & Clay, 49 
So. 593. The transaction involved in this 
case though coming within the jurisdiction 
of a civil law tribunal was nevertheless gov- 
erned by the common law since the cause 
of action arose in Alabama. It seems to 
us, however, that the conclusion is extra- 
ordinary under any and every sort of law. 

The holding is based on two circum- 
stances, as we understand the opinion. 
First, that the bank in its blind confidence 
in its teller, practically threw around him 
no restraints against stealing money in his 
possession; second, that there was every 


reason to believe that the paying teller had. 


at that time in his possession a check of 
the supposed party for the amount of mon- 
ey the teller was passing over the counter 
to the broker, 

It was not disputed, that the money was 
taken by the teller in bundles out of the 
vaults of the bank and passed through the 
paying teller’s window, just as it would be 
passed in payment of a check, in the ordi- 
nary course of business, but no check was 





presented, nor any check seen or stated by 
the teller to be in existence. As a matter of 
fact, so far as the defendants knew, it was 
simply stolen by the teller in full sight of 
the taker and passed to him. However, the 
taker did not actually know it was being 
stolen, or, admitting his own testimony, 
even suspect it was being stolen. 


There is nothing here whatever to show 
that a bank’s lack of proper supervision 
over its teller affected that kind of. situa- 
tion. Every teller has bundles of money in 
his possession to pay across a counter, and 
no bank is expected to have an additional 
officer present to see that he is paying it on 
paper properly presentable at his window. 
But every one knows he is there to hand it 
across the counter for no other purpose. 
The Louisiana court says: “If the paying 
teller had such a check in his possession the 
counter of the teller was the proper place 
for its payment.” But to whom? The court 
does not answer this important question. 

But the court does say in effect, that the 
teller could merely say to the taker of the 
money that he had such a check, and if the 


‘taker believed him, he would be justified in 


receiving the money. Let us suppose the 
teller handed the taker a forged check and 
the taker, as by custom is usually done, in- 
dorsed it and cashed it. Would he not be 
liable? Undoubtedly, because the teller 
would be known by the taker as not then 
to be acting for the bank and the taker 
would be presenting the forged paper be- 
cause he believed in its genuineness as rep- 
resented by one not an agent of the bank 
in that particular. ‘Would the case stand 
any better, if the teller had told the taker 
he held such a check? Ordinarily a taker 
would say: “Let me see the check. You are 
taking money out of bundles you pay to 
checks on the bank. Let me see this one?” 
So it is obliged to be said that the taker, 
not the bank, was trusting the teller as to 
his disposal of that which was apparently 
the property of another in a way he was, 
apparently, not allowed to dispose of it. 
The court seems to think that the taker 
should have been held liable, if he did not 
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believe the teller had,a check from the sup- 
posed customer, and who in fact was ficti- 
tious, and yet it allows the taker to escape 
because of his mere supposition, that the 
teller had such a check. It certainly does 
not appear the teller even represented that 
he had a check. 

The court says: “All monies paid over 
the counter are supposed and expected to 
be monies of the bank.” This money was 
so paid. What was it paid for? Not for 
anything given to the bank’s representative 
by the taker or by any one else for him. 
The taker got money “supposed and ex- 
pected to be monies of the bank’ for no 
consideration whatever, and used it, know- 
ingly, not for the bank’s benefit. 

From beginning to end of this opinion 
only one authority is cited, to-wit, that of 
Merchants’ Loan & Trust Co. v. Lawson, 
go Ill. App. 18. That case shows that a 
bank teller was the apparent possessor of 
money, which he delivered to brokers not in 
the precincts of the bank but in the broker’s 
office, conducting such transaction in the 
ordinary way that any other thief, or any 
honest man would have conducted it. In 
the Louisiana case the teller was ostensibly 
and simply the handler of money in the 
apparent possession of the bank, and rec- 
ognized, as the court says, as “monies of 
the bank.” Verily, is poverty of authority 
disclosed, when sole resort is to a case like 
that! 

There is no question here of money hav- 
ing no earmarks, for even the brief of de- 
fendant says: “Of course, it is true, that 
one can no more rightfully receive from 
another money than any other property 
which one knows does not belong to that 
other.” It all comes down to the question 
whether or not one can take money from 
another which apparently belongs to a third 
party, when the extent of the other’s ap- 
parent authority is known by the taker not 
:to embrace such a transaction. 

The Supreme Court of Kansas, in Hier 
v. Miller, 75 Pac. 77, said: “By placing an 
. officer at the window to do its business, a 
bank publishes to the world that he is there 





to do its business, that he has no power to 
do any act outside the legitimate prosecu- 
tion of the corporate enterprise, and that it 
will not be bound by any perversion of the 
corporate funds to his use.” In Camp- 
bell v. Bank, 51 Atl. 497, the New 
Jersey Supreme Court said: “The test of 
the transaction is whether it is with the 
bank and in its business or with the cashier 
personally and in his business. * * * 
Upon proof that it was known to the claim- 
ant to be an individual transaction and 
not one for the bank, the burden is cast 
upon the claimant to establish by proof 
that the act of the cashier, thus done for 
his own individual benefit, was authorized 
or ratified.” 

Why do not these principles control 
here, whether there was a real or fictitious 
party behind the teller? ‘The principle is, 
that, if it is not a transaction for the bank, 
the burden is to show it was authorized or 
ratified by the bank in the usual manner. 
The teller in this case was either acting 
for himself or for another, but he did not 
profess to act for the bank, while using 
monies of the bank. 

In Shaw v. Railroad, ror U. S. 556, it 
was said; “There was reason to believe K. 
(the thief), had no right to negotiate this 
bill. This falls very little, if any, short of 
knowledge. It may be fairly assumed that 
one who has reason to believe a fact ex- 
ists, knows it exists. Certainly if he is a 
reasonable being.” 

Does one who gets what he knows to be 
a bank’s money without giving the teller 
what is usual to give therefor, have reason 
to believe he is not getting it as he should 
get it? When a man of business, acquaint- 
ed with all business usages, participates in 
such a transaction not once but repeatedly, 
and receives money in different sums 
month after month in this irregular manner 
until the taking amounts to nearly one 
hundred thousand dollars and all the while 
the matter is secret between the giver and 
the taker of the money, the giver speculat- 
ing in margins, through the taker, and los- 
ing as he goes, it beggars credulity to af- 
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firm he had no suspicion that the teller 
was using the bank’s money for: his own 
use and profit. 








NOTES OF IMPORTANT DECISIONS. 

EVIDENCE—ACTS DONE BY PLAINTIFF 
IN PHYSICAL EXAMINATION TO ENABLE 
PHYSICIAN TO TESTIFY.—The case of 
Chesapeake & O. Ry. Co. v. Wiley, 121 S. W. 
402, decided by Kentucky Court of Appeals, 
shows a very full and interesting discussion 
by O’Rear, J., of the question of admissibility, 
in evidence of statements made and acts done 
by one examined by a physician for the pur- 
pose of enabling the latter to testify as to his 
injuries. The opinion states the well recog- 
nized exception to the rule of hearsay evi- 
dence in statement of symptoms, disclosed in 
the patient’s history of his ailment made to a 
physician called to treat him, “because” there 
is present a motive for telling the truth that 
is not present when the same matter is told 
to one from whom relief is not sought.” Then 
the court addresses itself to the question 
whether the exception extends to statements 
made to, or acts, which may be voluntary, done 
in presence of, a physician, so that he may 
testify as to the nature and extent of one’s 
injuries. The Kentucky court, after a very 
interesting consideration adopts the view of 
Illinois Supreme Court, in Greinke v. Ry. Co., 
234 Ill. 564, 88 N. E. 327, who after admitting 
the exception as to patient giving history of 
case to physician, and the reason therefor 
thus speaks: “To permit the injured party, 
while undergoing an examination by an ex- 
pert in his employ, by jerks and twitches, by 
a pressure of his hand, by turning his toes, 
or dragging one of his legs when walking, to 
thus make evidence for himself, and then to 
permit his expert to go before the jury and 
bolster up and strengthen by his opinion the 
self-serving testimony thus manufactured by 
the injured party, would open up the door wide 
for the grossest fraud, which might work upon 


his adversary the most palpable injury. The, 


character of self-serving testimony has been 
held incompetent by the Supreme Court of 
Michigan in McKormick v. City of West Bay 
City, 110 Mich. 265, 68 N. W. 148, and Com- 
stock v. Georgetown Township, 137 Mich. 541, 
100 N. W. 788, and the general rule announced 
by that court is, we think, in entire harmony 
with the ruling of this court in the numerous 
cases hereinbefore cited, and is the correct 
rule and the one most conducive to justice. 
We do not intend to hold, however, that a 
physician may not be able, from an examina- 





tion of an injured party, to form and express 
an opinion as to his physical condition and the 
probable cause which induced such condition. 
based upon objective testimony alone; but 
what we do intend to hold is that a physician 
who has not treated the injured party, but who 
has made an examination of the injured party 
solely with a view to testify as an expert, 
should not be permitted to express an expert 
opinion to the jury based upon subjective con- 
ditions, and then be allowed to fortify his 
opinion by stating to the jury acts of the in- 
jured party which could have been purely vol- 
untary and under the control of the injured 
party, and which may rest upon no other basis 
than the truthfulness of the injured party.” 

This ruling in reference to acts, which may 
be voluntary, necessarily embraces narration 
as to present or past symptoms or suffering... 
The Kentucky court further remarks, that this 
ruling does not exclude evidence of simula- 
tion on such an examination, which comes un- 
der the rule of that “an attempt by a party to 
fabricate evidence in his behalf is receivable 
as evidence against him. 








RECEIVERS SUING IN FOREIGN 
JURISDICTIONS. — II. THOSE 
CASES IN WHICH THE DE- 
TERMINING FEATURE IS THE 
PARTIES TO OR AFFECTED BY 
THE SUIT* 





For reasons that will appear later, it will 
be necessary to consider more fully, at 
this point, the law on the question of the 
right of an assignee in insolvency to sue in 
a foreign jurisdiction. 

It is obvious that this question will turn 
upon whether the law of the forum recog- 
nizes the assignee as having title to the 
property in question. In determining this 
we start with the fundamental proposition 
that the law of the domicile of the owner 
governs as to transfers of personal prop- 
erty,’ and that a transfer valid there is 
valid everywhere and will be enforced. 
Then the question arises as to transfers by 
operation of law, particularly under bank- 
ruptcy or insolvency laws. Will the laws of 
one jurisdiction be given such an effect in 


*Part I of this article appeared in last is- 
sue, p. 317. 


(1) IL Kent’s Commentaries, Sec. 405; Minor 
on Conflict of Laws, Sec. 137. 
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another as to be held to transfer, to the 
assignee in insolvency or bankruptcy, title 
to personal property located in the latter 
jurisdiction, and hence to give such as- 
signee the right to sue in that jurisdiction 
in respect to such property? In England, 
since about the middle of the eighteenth 
century,” this question has been answered 
in the affirmative, and the foreign assignee 
in insolvency is considered as being in the 
same position, and as having the same 
rights as any ordinary transferee.* In this 
country, however, apparently from the very 
beginning,* the question has been answered 
in the negative. As to just what the law is 
here on the subject, the cases are far from 
being in agreement. The rule, however, so 
far as it is capable of being formulated as 
a general proposition, seems to be about as 
follows: The insolvency laws of any juris- 
diction can have no legal operation extra 
territorium, and hence, as a matter of right, 
an assignment under such laws passes no 
title to property in a foreign jurisdiction ; 
that if such laws are permitted to operate 
at all in other states, it is upon the grounds 
of comity; and that this comity will be 
extended only where neither the state nor 
its citizens will suffer any inconvenience 
from the application of the foreign law.* 


(2) Booth v. Clark, 17 How. 1. c. 336; Smith 
on Receivers, Sec. 73 (c). 


(3). Case of Wilson, before Lord Hardwick, 
cited by Lord Loughborough, in 1 H. Bl. 691; 
Solomons v. Ross, 1 H. BI. 131, note; Jollett v. 
Deponthieu, 1 H. Bl. 132, note; Neal v. Cut- 
tingham, 1 H. Bl. 133, note; Phillips v. Hunter, 
2 H. Bl. 422; Sills v. Worswick, 1 H. Bl. 665; 
Hunter v. Potts, 4 T. R. 182. See Holmes v. 
Remsen, 4 Johns. Ch. 460, for an elaborate opin- 
ion by Chancellor Kent, reviewing English au- 
thorities and holding in accord. See also the 
subsequent case between the same parties and 
involving the same controversy, Holmes v. Rein- 
sen, 20 Johns. 226, in which Platt, J., takes the 
opposite position. See also II Kent’s Commen- 
taries, Sec. 405, in which the author recognizes 
that the American rule is contrary to his rea- 
soning in Holmes v. Remsen. 

(4) Burk v. McClain, 1 Harr. & McHen. (Md.) 
236; Wallace v. Patterson, 2Ib. 463; Milne 
v. Moreton, 6 Binney (Pa.) 353; McNeil v. Col- 
quhoon, 2 Hoyw. (N. C.) 24; Robinson v. Crow- 
der, 4 McCord (S. C.) 519; Topham vy. Chapman, 1 
Mill. Const. (S. C.) 283. 

(5) II Kent’s Commentaries, Sec. 405; Booth 
v. Clark, 17 How. 1. c. 337; Ogden v. Saunders, 12 
Wheaton 213; Harrison v. Sterry, 5 Cranch 289; 
Holmes v. Remsen, 20 Johns. 254; Abraham v. 





When we come, now, to the question of 
the right of a receiver to sue in a foreign 
jurisdiction, we find that, in those cases 
which follow. the principle now under con- 
sideration, the statement of the general 
rule is practically identical with what we 
have found it to be in the case of an 
assignee in insolvency. Thus, in practical- 
ly all of the text books, and in any number 
of cases the rule will be found stated 
about as follows: As a matter of strict 
right the receiver has no power of extra 
territorial action, and hence can not sue in 
a foreign jurisdiction; but, as a matter of 
comity, he will be recognized by the courts 
of another jurisdiction and allowed to main- 
tain a suit there, provided that to allow 
such suit will not conflict with the public 
policy of the forum or prejudice the rights 
and interests of its citizens.° 


Plestero, 3 Wend. (N. Y.) 538; Johnson v. Hunt, 
23 Wend. 87; Hoyt v. Thompson. 5 N. Y. 320; 
New Jersey Lombard Bank vy. Thorp, 6 Cowen 
46; Kelly v. Crapo, 45 N. Y. 86; In re Waite, 99 
N. Y. 433. This is an excellent decision by Earl, 
J., in which all the authorities are reviewed and 
the cases of Abraham v. Plestoro and Johnson 
v. Hunt, supra, are limited. Taylor v. Colum- 
bian Ins. Co. & Trustee, 96 Mass. 353; Milne v. 
Moreton, 6 Binn. (Pa.) 353, 6 Am. Dec. 464; 
Paine v. Lester, 44 Conn. 196, 26 Am. Rep. 442; 
McCluer v. Campbell, 71 Wis. 350, 37 N. W. 343. 


(6) Am. & Eng. Enc. (2nd Ed.) Vol. 23, p. 
1108; High on Receivers, Sec. 241; Beach on Re- 
ceivers. Sec. 118; Smith on Receivers, Sec. 73 
(f); Minor on Conflict Laws, Sec. 118; cases 
cited under note (1) p. 12, supra; Boulware v. 
Davis, 90 Ala. 207, 8 So. 84, 9 L. R. A. 601; 
Humphreys v. Hopkins, 81 Cal. 551, 22 Pac. 892, 
6 L. R. A. 792, 15 Am. St. Rep. 76; Sercomb v. 
Catlin, 128 Ill. 556, 15 Am. St. Rep. 147; Chicago, 
ete., Ry. Co. v. Keokuk Northern Line Packet 
Co., 108 Ill. 317, 48 Am. Rep. 557; Metzner v. 
Bauer, 98 Ind. 427; Hallam v. Ashford, 24 Ky. 
Law Rep. 870, 71 S. W. 197; Rogers v. Raines, 18 
Ky. Law Rep. 768, 38 S. W. 483; Johnson v. 
Rogers, 19 Ky. Law Rep. 1272, 43 S. W. 234; 
Zacher y. Fidelity Trust & Safety Vault Co., 22 
Ky. Law Rep. 87, 71 S. W. 197; McAlpin v. Jones, 
10 La. Ann. 552; Bartlett v. Wilber, 53 Md. 485, 
495; Castleman v. Templeman, 87 Md. 546, 40 
Atl. 275; Graydon v. Church, 7 Mich. 50; Com- 
stock v. Frederickson, 51 Minn. 350, 53 N. W. 


713; Gilbert v. Hueston, 79 Minn. 326, 82 N. W. 
655, 79 Am. St. Rep. 486; Robertson v. Staed, 
135 Mo. 135, 36 S. W. 610, 33 L. R. A. 203, 58 Am. 
St. Rep. 569; Waters-Pierce Oil Co. v. Bell, 71 
Mo. App. 653; Weil v. Bank, 76 Mo. App. 34; 
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It is thus apparent from the statement 
of the rule that the determining feature in 
the case is the parties to or affected by the 
suit, and an examination into the specific 
facts in the cases cited as approving this 
general rule will show even more conclu- 
sively that this is the case. An examina- 
tion into the facts and actual decisions of 
the cases will also show that, when it comes 
to applying this general rule, it is not al- 
ways followed to the letter. So, in order 
to arrive at a more definite understanding 
of the rule, we shall consider it in its appli- 
cation to the following states of facts: 
(a) Where ho creditors’ rights are ad- 
versely involved in or affected by the suit. 
(b) Where a creditor of the forum is af- 
fected to his disadvantage by the suit. (c) 
Where a creditor of the same jurisdiction 
as that in which the receiver was appointed 
is contesting the suit. (d) Where a cred- 
itor of a third state is contesting the suit. 

Where no creditors’ rights are adversely 
involved in or affected by the suit, here 
the rule is applied strictly according to its 
letter, there being no occasion or reason 
for a variance from it. As the courts are 
always seeking to do justice in the particu- 
lar case before them, it is not strange that 
they should, upon any plausible grounds, 


Clark v. Lopp, 80 Mo. App. 542, 5538; Hurd v. 
Elizabeth, 41 N. J. L. 1; Edwards v. National 
Window Glass Jobbers Ass’n, 68 Atl. (N. J.) 800; 
Bidlack v. Mason, 26 N. J. Eq. 230; National 
Trust Co. v. Miller, 33 N. J. Eq. 155; Sobernheim- 
er v. Wheeler, 45 N. J. Eq. 614; Falk v. Jones, 49 
N J. Eq. 484, 489, 23 Atl. 813; Irwin v. Granite 
State Provident Ass’n., 56 N. J. Eq. 244, 38 Atl. 
680; Runk v. St. John, 29 Barb. (N. Y.) 585; Wil- 
lits v. Waite, 25 N. Y. 577; Peterson v. Chemical 
Bank, 32 N. Y. 21; Barclay v. Quicksilver Min- 
ing Co., 6 Lans. (N. Y.) 25; Pugh v. Hurtt, 52 
How. Pr. (N. Y.) 24; Peters v. Foster, 56 
Hun. (N. Y.) 607; Osgood v. Maguire, 61 


N. Y. 524; Mabon v. Ongley Electric Co., 48 N. Y.- 


Supp. 967, 24 App. Div. 41; Kuiger v. Bank of 
Commerce, 123 N. C. 504, 31 S. E. 270; Person 
v. Leary, 126 N. C. 504, 36 S. E. 35; Merchants’ 
Natl. Bank v. McLeod, 38 Ohio St. 174; Bagby v. 
Atlantic, ete., Ry. Co., 86 Pa. St. 291; Hazelett 
v. Woodhear, 67 Atl. (R. I.) 736; Wilson v. Keels, 
56 S. C. 545, 32 S. EB. 702, 71 Am. St Rep 816; 
Small v. Smith, 14 S. D. 621, 86 N. W. 649, 86 
Am. St. 808; Lycoming Fire Ins. Co. v. Wright, 
55 Vt. 526; Grogan v. Egbert, 44 W. Va. 78, 
28 S. E. 714; Filkins v. Nunnemacher, 81 Wis. 
91, 51 N. W. 79; Parker v. Stoughton Mill Co., 91 
Wis. 174, 64 N. W. 751; Wyman v. Kimberly- 
Clark Co., 93 Wis. 554, 67 N. W. 932. See note 
to Allen v. Caspari, 6 Am. St. Rep. 179. 





allow a foreign receiver to come into 
court and try the merits of his case, especi- 
ally where the rights of third parties are 
not involved, and the only question is as 
between the receiver and the alleged debtor. 
The courts have applied the doctrine of 
comity in sustaining their decisions in this 
regard, and it is under this state of facts 
that the orthodox comity rule receives its 
strongest expressions.” 

Where a creditor of the forum is affected 
to his disadvantage by the suit, here again 
there is no difficulty in the application of 
the general rule and, as under the preceding 
state of facts, the foreign receiver is, with 
practical unanimity, allowed to sue; so 
here, with the same unanimity, the privilege 
is denied him, upon the grounds that the 
courts of a state will not subject its citi- 
zens to the inconvenience of seeking satis- 
faction of their claims in a foreign jurisdic- 
tion when they have the means to satisfy 
them under their own control.® 

Where a creditor of the same jurisdic- 
tion as that in which the receiver was ap- 
pointed is contesting the suit presents a 
question of law which usually arises about 


(7) Cases cited under note (1) page 12, su- 
pra; Boulware v. Davis, 90 Ala. 207, 8 So. 84, 
9L. R. A. 601; Webster v. Judah, 27 Ill. App. 294; 
Hunt v. Gilbert, 54 Ill. App. 491; Metzner v. 
Bauer, 98 Ind. 425; Hallam v. Ashford, 24 Ky. 
L. Rep. 870, 71 83. W. 197; Rogers v. Raines, 18 
Ky. L Rep. 768. 38 S. W. 483; Johnson v. Rog- 
ers, 19 Ky. lL. Rep. 1272, 438 S. W. 234; Hunt v. 
Columbian Ins. Co., 55 Me. 29, 92 Am. Dec. 592; 
Castleman v. Templeman, 87 Md. 546, 40 Atl. 275; 
Taylor v. Columbian Ins. Co. & Trustee, 96 Mass. 
353; Comstock v. Frederickson, 51 Minn. 350, 53 
N. W. 713; Waters-Pierce Oil Co. v. Bell, 71 Mo. 
App. 653; Clark v. Lopp, 80 Mo. App. 542, 553; 
Dunlap v. Rogers, 47 N. H. 281 (Assignee); Hurd 
v. Elizabeth, 41 N. J. 1. 1. This is perhaps the 
leading case on the State Rule. Edwards v. 
National Window Glass Jobbers’ Ass’n., 68 Atl. 
(N. J.) 800; In re Waite, 99 N. Y. 433 (Assignee); 
Hoyt v. Thompson, 5 N. Y. 320 (Assignee); Ma- 
bon v. Ongley Electric Co., 48 N. Y. Supp. 967, 
24 App. Div. 41; Wilson v. Keels, 54 S. C. 545, 32 
S. E. 702, 71 Am. St. Rep. 816; Small v. Smith, 14 
S. D. 621, 86 N. W. 649; Parker v. Stoughton 
Mill Co.. 91 Wis. 174. 

(8) Lackman v. Supreme Council Oo. Cc. F, 
142 Cal. 22, 75 Pac. 583; Ward v. Ins. Co. 135 
Cal. 235, 67 Pac. 124; Security Savings & Loan 
Ass’n. v. Moore, 151 Ind., 178, 50 N. E. 869; 
Zacher v. Fidelity Trust & Safety Vault Co., 22 
Ky. L. Rep. 987, 59 S. W. 493; Willits v. Waite, 
25 N. Y. 577; Kelly v. Crapo, 45 N. Y. 86; Gro- 
gan v. Egbert, 44 W. Va. 78, 28 S. EX 714, 67 
Am. St. Rep. 763. 
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as follows: A suit is brought against a. 
citizen of state A, who is found to be in- 
solvent, and a receiver is appointed. A 
creditor, a citizen of the same state, then 
proceeds to attach property of the insolvent 
in state B. The receiver intervenes in the 
attachment suit, and thus the question is 
raised as to the relative rights of the re- 
ceiver and the subsequent attaching cred- 
itors, both being from the same foreign 
jurisdiction. Upon such a state of facts 
it would seem that, from two standpoints, 
the receiver should be allowed to prevail ; 
first, because the rights of domestic cred- 
itors not being involved the orthodox com- 
ity rule should be applied; and, second, as 
was said in a recent Missouri case,° because 
of “The plain proposition of law that a citi- 
zen is bound by the laws of the state of 
his residence,” and such is the law accord- 
ing to the weight of authority.’° 

The cases, however, are not all in accord 
on this proposition, and in a number of 
cases involving these specific facts the rule 
is laid down contrary to that just indicated, 
the creditor being allowed to prevail over 
the receiver.*t The reason for such a hold- 
ing is stated by Danforth, J., in Hiberna 
Nat’! Bank v. Lacombe,” as follows: “The 
plaintiff, as we have seen, though a foreign 
creditor, is rightfully in our courts pursuing 
a remedy given by our statutes. It may 


(9) Weiil v. Bank, 76 Mo. App. 34. 

(10) Einer v. Beste & Deynood, 32 Mo. 240. 
(Assignee); Thurston v. Rosenfield, 42 Mo. 474. 
(Assignee); Merchants National Bank v. Mc- 
Leod, 38 O. St. 174; Bagby v. Ry. Co., 86 Pa. St. 
291; Bacon v. Horne, 123 Pa. 452, 2 L. R. A. 355. 
(Assignee); Long v. Forest, 150 Pa. 413, 23 L. 
R. A. 3. (Assignee); Cole v. Cunningham, 133 U. 
S. 107, 33 L. Ed. 538; Gilman v. Hudson River 
Boot & Shoe Mfg. Co. (also cited as Gilman v. 
Ketcham), 84 Wis. 60, 54 N. W. 395, 23 L. R. A. 
52. <A leading case. See valuable note in L. 


Ez: A. 
(11) Rhown v. Pearce, 110 Ill. 350. (As- 
signee); See contra, where the assignment is 


voluntary, Woodward v. Brooks, 128 Ill. 222, 20 
N. E. 685, 3 LL R. A. 702; May v. First Natl. 
Bank, 122 Ill. 551, 22 N. E. 447, and Heyer v. 
Alexander, 108 Ill. 385; Barth v. Backus, 140 N. 
Y. 230, 35 N. B. 425, 23 L. R. A. 47, (Assignee); 
Warner v. Jaffray, 96 N. Y. 248. Here the court 
even refused to enjoin a New York creditor 
from proceeding in Pa. to secure advantage 
over a prior assignment in, New York. Com- 
mercial Natl. Bank v. Matherwell Iron & Steel 
Co., 95 Tenn. 172, 31 S. W. 1002, 29 L. R. A. 164. 


(12) 84 N. Y. 367. 





enforce that remedy to the same extent, and 
in the same manner, and with the same 
propriety as a citizen. Once properly in 
our courts and accepted as a suitor, neither 
the law nor a court administering the law 
will admit any distinction between the citi- 
zen of its own state and that of another.” 
While this may be a fairly plausible reason 
for not applying the comity rule, it is no 
reason for violating the principle that a 
citizen is bound by the laws of his own 
state. Nor have we been able to discover 
in any of the cases a specific answer to this 
proposition. Perhaps the courts in these 
cases do not give effect to’ this principle 
because, in their opinion, it should be left 
to the courts of the resident state to enforce 
its own laws, since it can effectively do so 
by enjoining citizen creditors from proceed- 
ing in other jurisdictions. ** 


Cases where a creditor of a third state 
is contesting the suit, usually involve the 
same state of facts as are involved in the 
cases just considered, with the exception 
that the attaching creditor is a citizen of 
a third state. Here there is nothing but 
the rule of comity in favor of the foreign 
receiver, and the weight of authority, if 
we consider only cases. actually deciding 
the point, is in favor of extending the 
same privileges to creditors, who are resi- 
dents of third states, and pursuing reme- 
dies afforded by the law of the forum, as to 
resident creditors." 


(13) Cole v. Cunningham, 133 U. S. 107, 33 
L. Ed. 538; Dehon vy. Foster, 4 Allen (Mass.) 
545; Contra Warner v. Jaffray, 96 N. Y. 248. 

(14) Paine v. Lester, 44 Conn. 196, 26 Am. 
Rep. 442. (Assignee). Here and in Boston Iron 
Co. v. Boston Locomotive Works & Trustee, 51 
Me. 585, it was said that domestic creditors 
could not be preferred over creditors of an- 
other state because of the equal privileges and 
immunities’ clause of the federal constitution. 
This, however, is not true, for that clause has 
been held to apply only to such privileges and 
immunities as are in their nature fundamental 
and universal, and not to special privileges en- 
joyed by citizens of a state by virtue of its 
local laws. See Paul v. Virginia, 8 Wall. 168, 
and Coffee v. Natl. Bank, 71 Me. 514, 36 Am. 
Rep. 345; Upton v. Hubbard, 28 Conn. 274 (As- 
signee); Catlin v. Wilcox Silver Plate Co. (See 
(1) supra.); Lichtenstein Bros. & Co. v. Gillett 
Bros., 37 La. Ann. 522. Here the court said: 
“In our opinion it is sufficient that the creditor 
who has acquired rights by legal process in our 
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The reason assigned for such a ruling is 
the same as that given in Hiberna Nat'l 
Bank v. Lacombe, supra. ; the passage there 
quoted being quoted in several cases as the 
basis of the decision.” 

Here again there is a lack of unanimity 
among the cases, and in several cases decid- 
ing the exact point the foreign receiver has 
been preferred, the courts saying that in 
all statements of the rule only domestic 
creditors were privileged, and that the rule 
should be so applied.*® 

Is there any difference, under the State 
Rule, between the treatment of a foreign 
receiver and a foreign assignee in insolv- 
ency? Viewing as a whole the .cases fol- 
lowing the general principle now under 
consideration we are at once struck with 
the similarity of the treatment of the for- 
eign receiver and the foreign assignee in 
insolvency, and the question at once arises, 
is there any difference? 

We have seen that the statement of the 
general rule as regards each is the same.” 
The cases make no distinction between the 
two; but, on the other hand, often express- 
ly state that there is no difference.** In 
cases involving the right of a receiver to 
sue in a foreign jurisdiction cases involving 
the same question as to an assignee are 
freely cited as authority and vice versa. 


courts be not a resident or cftizen of the state 
whose court has appointed a receiver.” Lin- 
ville v. Hadden, 88 Md. 594, 41 Atl. 1097. 

(15) Catlin v. Wilcox Silver Plate Co., 123 
Ind. 477, 24 N. E. 250, 8 L. R. A. 62, 18 Am. St. 
Rep. 338; Barth v. Backus, 140 N. Y. 230, 35 N. 
E. 425, 23 L. R. A. 47. 

(16) Weil v. Bank, 76 Mo. App. 34. This is 
a good case on the point. With reference to 
the cases holding the contrary rule the court 
said, “In this respect they are not in harmony 
with the great weight of authority. For it is 
not to be supposed that in nearly all staté- 
ments of the rule, general though they may 
be, domestic creditors only would be men- 
tioned, if all creditors, without distinction as 
to residence, where meant.” Long v. Gardwood, 
150 Pa. St. 413, 24 Atl. 711, 23 L. R. A. 33; Bent- 
ly v. Whittimore, 19 N. J. Eq. 462; Waters v. 
Savings Bank, 171 Mass. 425 (Assignee); Sturte- 
vant v. Arnesby Co., 66 N. H. 557 (Assignee). 

(17) Supra. pages 24 and 25. 

(18) In Bagby v. Atlantic, etc., Ry. Co, 86 
Pa. St. 291, it was said that, “Such an act (ap- 
pointment of a receiver) like an assignment by 
operation of foreign law, rests upon the doc- 
A. 62, 18 Am. St. Rep. 338, the court says that 





We may then conclude that, whatever 
may be the legal status of the receiver as 
a general proposition,’® when it comes to 
the question of his suing in a foreign juris- 
diction he is in the same position as an in- 
voluntary assignee in insolvency; and that, 
in the last analysis, the question really is 
purely one of substantive law, i. e., does 
the law of the jurisdiction where the suit 
is sought to be brought recognize the re- 
ceiver as having title to the property in 
question? The cases already considered 
show how the courts have answered ihis 
question, 


III. THOSE CASES IN WHICH THE QUES- 
TION TURNS UPON THE CAPACITY IN WHICH 
THE RECEIVER sUES.—Where the receiver 
has come lawfully into possession of prop-— 
erty in the jurisdiction of his appointment 
and, in the performance of his duties 
as receiver, has taken the property in- 
to a foreign jurisdiction where it has 
been attached by local creditors as 
the property of the former owner. The 
question then arises, can the receiver main- 
tain a suit to recover the property? With 
but one exception,?® the cases hold that, 
upon such a state of facts, the receiver 
should be allowed to sue without question, 
upon the grounds that he sues in his indi- 
vidual, and not in his representative ca- 


trine of comity, to which our state courts lend 
their aid when not in conflict with the rights 
of our own citizens.” In Catlin v. Wilcox Sil- 
ver Plate Co., 123 Ind. 477, 24 N. HB. 250, 8 LL R. 
an involuntary assignment gives the receiver 
no more power than he would have by his mere 
appointment; and in Bdward vy. Natl. Window 
Glass Jobbers’ Ass’n., 68 Atl. (N. J.) 800, it 
was said, “The. appointment of a receiver with 
full powers to collect the property of a liti- 
gant wherever the same may be found, should 
be deemed to operate as an assignment of such 
property.” 


(19) As was said in note (1) page 4 supra, 
we have avoided the discussion of the receiv- 
er’s title in general for the reason that to con- 
sider it properly would require all of the space 
at our disposal. For an excellent discussion of 
the subject see Smith on Receivers,Cpt. V. 
See also an opinion by Beasley, J., in’ Wilkin- 
son vy. Rutherford,'49 N. J. L. 241, 8 Atl. 607, 
to the effect that the appointment constitutes 
the receiver an assignee. 


(20) Humphreys v. Hopkins, 81 Cal. 551, 33 


Pac. 892, 6 L. R. A. 792, 15 Am. St. Rep. 76. 
See strong dissenting opinion in this case. 
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pacity.* In the leading case of Chicago, 
M. & St. P. Ry. v. Keokuk N. L. Packet 
Co.,” after giving expression to the gen- 
eral State Rule, the court said: “But the 
fact that the property at the time of the 
appointment of the receiver was within the 
jurisdiction of the court making the ap- 
pointment, and was there taken into the 
actual possession of the receiver, and con- 
tinued in his possession until it was at- 
tached, takes the case, as we conceive, out 
of the range of the foregoing principles. 
We are of the opinion that by the receiv- 
er’s taking possession of the property in 
question within the jurisdiction of the court 
that appointed him, he became vested with 
a special property in it, like that which 
a sheriff acquires by the seizure of goods in 
execution, and that he was entitled to pro- 
tect this special property, while it continued, 
by action in like manner as if he had been 
the absolute owner.” 


In like manner it has been held that 
where a receiver, in the performance of his 
duties as such, has contracted with a party 
in a foreign jurisdiction he is entitled to 
the benefit of such contract, regardless of 
the claims of domestic creditors, and may 
maintain an action upon it; for the reason, 
again, that he sues in his individual, and 
not in his representative, capacity.?* 

That a foreign receiver may sue on a 
judgment rendered in his favor, seems to 
have been settled in an early federal case,?* 
where it was held that the judgment was 
due him in his individual capacity, for he 
was accountable for it; and that he was in 
the same position as an administrator or 


(21) Cagill v. Wooldridge, 8 Baxt. (Tenn.) 
580, 35 Am. St. Rep. 716; McAlpin v. Jones, 10 
La. Ann. 552. Here the receiver was allowed 
to sue for property that had been stolen from 
him and taken into a foreign jurisdiction. Rob- 
ertson v. Staed, 135 Mo. 135, 36 S. W. 610, 33 L. 
R. A. 203, 58 Am. St. Rep. 569; Lewis v. Adams, 
70 Cal. 403; Chicago, M. & St. P. Ry. Co. v. Keo- 
kuk N. L. Packet Co., 108 Ill. 317, 48 Am. Rep. 


557. Cases cited under note (2) next page. 
(22) 108 Ill. 317, 48 Am. Rep. 557. 
(23) Pond v. Cooke, 45 Conn. 126, 29 Am. 


Rep. 557; Blake Gusher Co. v. Town of New 
Haven, 46 Conn. 473; Cooke v. Town of Orange, 
48 Conn. 401; Inglehart v. Bierce, 36 Ill. 133. 

(24) Wilkinson vy. Culver, 23 Blatchf. 417, 
25 Fed. 639. ; 





executor, who, though not allowed to main- 
tain an ordinary suit in a foreign jurisdic- 
tion,?®> was everywhere allowed to maintain 
suits on judgments rendered in his favor 
by a foreign court.*® 

What Courts are Foreign to Each Other 
as Regards Receiverships——It may not be 
inappropriate to note briefly, in this connec- 
tion, just what courts are foreign to each 
other as regards the question under consid- 
eration. 

Courts of different states are, of course, 
foreign to each other; also state and fed- 
eral courts situated in different states. 
Likewise, it is now well settled that federal 
courts situated in different states are for- 
eign to each other.** It has been recently 
held, however, that federal courts of dif- 
ferent districts in the same state are not 
foreign to each other, especially where by 
statute the processes of one are permitted 
to run into the other; and that the jurisdic- 
tion of the court through its receiver is co- 
extensive with the limits of its authority to 
sequestrate the property of the insolvent.** 

A nice question arises when it comes to 
a state and a federal court situated in the 
same state. There seems to be no case 
directly deciding this point. If the prin- 
ciple laid down in Blatchford v. Ludding- 
ton,”* and followed by all subsequent cases, 
to the effect that what are and what are not 
foreign courts, depends upon their terri- 
torial jurisdiction, and not upon the source 
of their authority, is correct, then it would 
seem that state and federal courts in the 
same state are not foreign to each other. 


(25) 13 Am. & Eng. Enc. 945; 22 Am. Digest, 
Pp. 3311. 
(26) Ib. p. 952. On the general proposition 


of a receiver's suing on a judgment, see also 
Childs v. Blethen, 40 Wash. 384, 82 Pac. 456. 
That a receiver may prove in bankruptcy in a 
foreign court see Ex Parte Norwood, 3 Biss. 
504, Fed. Cases No. 10364. 

(27) Bingham vy. Luddington, 12 Blatchf. 237, 
Fed Cases No. 1874. Here the court is care- 
ful to point out that what are and what are 
not foreign courts does not depend upon the 
source of the court’s authority, but on its ter- 
ritorial jurisdiction. Sands v. Greeley, 88 Fed. 
130, 31 C. C. A. 424; Fowler v. Osgood, 141 Fed. 
20,4 L. R. A. (N. S.) 824. 

(28) Horn v. Pere Marquette Ry. Co. 151 
Fed. 626. a 

(29) See note (3) page 38 supra. 
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The further fact that federal courts situ- 
ated in the states, in diversity of citizen- 
ship cases, are enforcing the state law the 
same as state courts would seem to lead 
to a like conclusion. 


The Effect of the Nature of the Subject 
Matter in Determining the Question— 
In so far as the question of a receiver’s 
suing in a foreign jurisdiction is a unique 
proposition, it is so only when the subject 
matter of the suit is personal property.™ 
Where the subject matter of the suit is real 
property the question is no different from 
that in other cases. The receiver will be 
allowed to sue if he has title to the prop- 
erty, and he must have acquired title by 
conveyance,** in accordance with the lex rei 
sitae.*4 


Summary and Conclusion—We have 
now seen that there are two general 
rules .on the subject under consideration ; 
that in both of these rules the question of 
title is really fundamental; that under the 
one rule, followed principally by the fed- 
eral courts, this question of title depends 
upon the kind of receiver, which in turn 
depends upon the source of his authority; 
and that where the receiver’s authority rests 
solely upon his appointment by a court 
of equity he can not sue in a foreign juris- 
diction, but where he is a statutory suc- 
cessor or an involuntary assignee he may 
sue, subject to the limitations placed pon 
foreign assignees in insolvency in a like po- 
sition. We have seen that under the other 
rule, followed principally by state cases, 
all foreign receivers, regardless of the 


(30) That as a general proposition state and 
federal courts situated in the same state are 
not foreign to each other, see Dickinson v. 
Chesapeake, etce., Ry. Co., 7 W. Va. 416. 
also Chambers v. McDougal, 42 Fed. 694, where 
the statement of the court seems to indicate 
that this applies in case of receiverships. 

(31) Practically none of the cases discuss 
the question as to real property, which accounts 
for the absence of authority, and which indi- 
cates also that, here, there is no distinct ques- 
tion involved. 

(32) Graydon v. Church, 7 Mich. 36. 

(33) St. Louis & S. Coal & M. Co. v. Sandoval 
Coal & M. Co., 111 Ill. 32; Chautauqua County 
Bank ¥V. Risley, 19 N. Y. 369; In re Colvin, 3 Md. 
Ch. 278. 


(34) 22 Am. & Eng. Enc. 1337. 


See. 





source of their authority, are treated as 
foreign assignees in inso'vency and the 
question of title depends upon the parties 
to or affected by the suit, and the public 
policy of the jurisdiction of the forum, they 
being allowed to sue if local creditors will 
not be prejudiced thereby, nor the public 
policy of the forum be violated, for except 
in such cases the receiver has title. We 
have further seen that where the cause of 
action has arisen after the appointment of 
the receiver, and in his favor, he may sue 
without condition. We have also seen that 
all courts, regardless of the source of their 
authority, situated in the same state, are 
not foreign to each other, as regards the 
question under consideration, and that all 
other courts are foreign to each other. And 
finally, we have seen that the question is a 
unique ome only as regards personal prop- 
erty. W. F. Wooprurrf. 
University of Missouri. 








BANKS AND BANKING—APPARENT — AU- 
THORITY OF OFFICER. 





FIRST NAT. BANK OF BIRMINGHAM, ALA., 
v. GIBERT & CLAY. 





Supreme Court of Louisiana, April 26, 1909. 
Rehearing Denied June 7, 1909. 





When money transferred to an honest taker 
has been obtained through a felony by the one 
transferring it, the honest taker, who receives 
it without knowledge of the felony and in due 
course of business, acquires a good title to it as 
against the one from whom it was stolen. Bad 
faith will alone defeat the right of the taker. 
Mere ground of suspicion, or defect of title, or 
knowledge of circumstances which would create 
suspicion in the mind of a prudent man, or 
gross negligence on the part of the taker, will 
not defeat her title. Bad faith alone will de- 
feat the right of the taker without knowledge. 

The test is honesty and good faith, not dili- 
gence. 





STATEMENT OF FACTS. (Condensed by 
Cent. L. J.) The only statement of facts 
the court makes are the pleadings and the 
findings of the lower court. The petition 
charges $97,500 abstracted by the teller be- 
ginning on February 5th, 1906, with $10,000 
and continuing down on various days in the 
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succeeding months in sums ranging from 
$1,000 to $5,000 until the whole amount- 
.ed to $97,500, subject to a credit of 
$45,550 replaced by the teller. This part of 
the petition appears uncontested, but both the 
lower and upper courts find defendants re- 
ceived the money without any suspicion of 
wrongdoing on the vart of the teller and in the 
belief that one, Webster, had arranged with 
the bank, but as to that they had no other evi- 
dence than the representations of the teller. 
The vital question in the case is whether or not 
the reception from the teller of bank funds, 
in its apparent possession, made the taker, 
though morally without blame, responsible. It 
was not claimed the bank knew of these em- 
bezzlements, but, as is seen, the court held it 
was guilty of gross carelessness in trusting 
its officer so blindly, but it is nowhere pointed 
out wherein it should have acted in a par- 
ticularly different way as to his paying out its 
moneys during business hours, over its counter. 
These transactions occurred in Alabama and 
the law applicable thereto seems ‘to be con- 
ceded as being that of that state, or the com- 
mon law. Plaintiff avpealed. 


NICHOLLS, J.: The issues between the 
plaintiff and the defendant appear from the 
Pleadings as recited herein. We have care- 
fully examined the evidence adduced on the 
trial of the case. In his reasons for judgment 
the district judge says: 

“Chisholm in his testimony has proven him- 
self utterly unworthy of belief. I accept as 
true the statements of Sims and Hayes.” 


We are of the opinion that the trial judge 
reached correct conclusions as to the testi- 
mony of the parties named. The fact is con- 
ceded that Chisholm took advantage of his 
position of paying teller in the plaintiff bank 
to illegally and feloniously apprupriate thou- 
sands of dollars of the bank’s money, for 
which crime he now stands convicted. Sims, 
for alleged complicity in Chisholm’s acts, was 
indicted, tried, and acquitted. He stands, 
therefore, before the court, relieved of ‘that 
charge and vindicated. 


Independently of -the criminal charges and 
their result, we are satisfied of the truth of 
Sims’ version of what took place between 
them. It would serve no useful purpose to 
set out in detail the grounds which lead us 
to agree with the views of the district judge 
on that subject. To do so would force us to 
stretch this opinion out to an unreasonable 
length. 

We do not find the fact to be, as alleged 
in plaintiff’s petition, that the “defendants 
Gibert & Clay induced Chisholm to begin a 





series of very large speculations with them in 
cotton futures.” We are certain, on the con- 
trary, that they acted throughout all of the 
transactions involved in this litigation with 
perfect good faith and in complete ignorance 
of wrongdoing on the part of Chisholm, and, 
we may add, of any wrongdoing on the part 
of Sims, had there been any wrongdoing on 
his part, which, we may say, we do not add 
there was. 

We do not understand the plaintiff to charge 
as a fact that defendants had any actual 
knowledge of or had any participation in 
Chisholm’s illegal acts, or in his having in any 
way passed outside the scope of his duty as 
paying teller of the bank. So far from Chis- 
holm having been led astray by Sims, or in- 
duced to enter into speculations in cotton 
futures, to plaintiff's injury, the evidence dis- 
closes that at the time his business relations 
with Sims commenced he had already illegally 
appropriated $20,000 of the bank’s: money in 
speculations with which neither Sims nor 
Gibert & Clay had any connection, and that 
these later and larger speculations of his were 
carried to a greater extent, with a view, if 
possible to recoup himself for his past losses. 
The eonnection of Sims with these cotton fu- 
ture ventures was brought about by the solici- 
tation of Chisholm himself, and this connec- 
tion extended no further than acting as a 
broker for the purpose of enabling Chisholm 
to make the contracts into which he desired 
to enter. 

The benefit to inure to Gibert & Clay from 
these contracts was limited to the brokerage 
commissions for the same, to which they 
would be entitled, while the possible result of 
the same as carried on involved a liability on 
their part entirely out of all proportion to 
those commissions. It is highly improbable 
that they would have been willing to have as- 
sumed such a responsibility, had they really 
been aware of the actual situation. Self-in- 
terest should certainly have dictated a greater 
prudence by them in their dealings with 
Chisholm than was exercised; but the plain- 
tiff could not reasonably expect or call upon 
the firm to be more prudent for the purpose 
of protecting the bank than its own officers 
were for guarding its interests. 

No affirmative legal obligation was imposed 
upon the defendants to do this. Plaintiff has 
suffered great loss at the hands of Chisholm; 
but it cannot visit this loss upon defendants, 
who were only incidentally connected with 
him, and ignore its own disregard of ordina- 
ry and due precautions towards securing the 
faithful performance by Chisholm of his of- 
ficial duties, 

The superior officers of the bank substan- 
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tially withdrew all check upon Chisholm in 
dealing with the moneys belonging to it and 
placed in his possession, making it possible 
for him to feloniously appropriate them for 
his own use, not only at its expense, but 
(should the theory advanced by plaintiff in 
this case be adopted) at the expense of the 
public. Plaintiff reproaches defendants, or 
rather Sims, for his blind confidence in Chis- 
holm; this blitid confidence going so far as 
to lead justly, in its opinion, to the conclu- 
sion of complicity in his illegal acts. It leaves 
out of sight its own blind confidence in its 
paying teller. This confidence was entirely 
misplaced, viewed from the standpoint of re- 
gard for the interests of its stockholders, The 
bank itself placed Chisholm in the position 
which enabled him to abstract the moneys 
and furnished him with the opportunity for 
doing so. Its own negligence was the direct 
cause of after consequemces. Plaintiff lays 
great stress upon Chisholm’s paying the mar- 
gins which were needed for carrying out the 
cotton contract over the counter of the pay- 
ing teller to Hayes, the cashier of the Bir- 
mingham branch of defendant’s firm; but if 
Chisholm was acting, as he represented him- 
self to be, as the agent of a depositor in the 
bank, there was every reason for Sims and 
Hayes to believe, if their attention had been 
drawn at all to that fact, that the paying teller 
had at that time in his possession a check of 
that depositor on the bank for the amount 
of the margins called for, which justified the 
pavment by him of the margins. 

There was no reason for their supposing 
that that check would not be charged up 


against the depositor on the books in regular ' 


course of business. If the paying teller had 
such a check in his possession, the counter 
of the teller was the proper place for its pay- 
ment. .The fact that the money which was 
paid out upon the check was in bundles mark- 
ed with the name of the paying teller’s de- 
partment upon them had, in our opinion, no 
significance as indicating wrongdoing on the 
part of the paying teller. All moneys paid 
over the counter are supposed and expected 


to be moneys of the bank, and the fact that” 


they were contained in bundles merely indi- 
cated that the amounts therein contained had 
been previously ascertained by proper count- 
ing. 

We think the law applicable to this case is 
correctly announced in Merchants’ Loan & 
Trust Co. v. Lamson, 90 Ill. App. 18. 

The syllabus of that case declares that: 

“When money transferred to an honest tak- 
er has been obtained through a felony ‘by the 
one transferring it, the honest taker, who re- 





ceives it without knowledge of the felony and 
in due course of business, acquires a good ti- 
tle to it as against the one from whom it was 
stolen, 

“Bad faith will alone defeat the right of the 
taker. Mere ground of suspicion of defect of 
title, or knowledge of circumstances which 
would excite suspicion in the mind of a pru- 
dent man, or gross negligence on the part of 
the taker, will not defeat his title. Bad faith 
alone will defeat the right of the taker, withr 
out knowledge. The test is honesty and good 
faith, not diligence.” 

The facts of that case closely resemble 
those of the case now before the court. It 
was an action brought by a banking house to 
recover money alleged to have been wrongful- 
ly taken from it by one of its receiving tellers 
and paid by him to the defendant in the case 
for losses in speculative deals and trades in 
grain, etc., through defendants, as brokers, up- 
on the New York Stock Exchange and 
on the Board of Trade of the City of Chicago. 

The judgment of the lower court was against 
the plaintiff, and on appeal the judgment was 
affirmed. 


We see no good reason for reversing the 
judgment appealed from. 
It is hereby affirmed. 


Note.—Authority of an Agent Over Money in 
his Custody, Belonging, Apparently, to Another. 
—The principal case finds as a fact, that there 
was no actual fraud on the part of defendants 
in receiving from plaintiff's teller money which 
was the apparent money of another and which 
he had the right to part with only by authority 
of the bank. It has been held of partnership 
funds, that good title could not be passed to an 
individual creditor of a partner, the court saying 
it made no difference that such a creditor had no 
knowledge at the time that: there was a misappro- 
priation, as “the true question is whether the 
title to the property has passed from the partner- 
ship to the separate creditor.” Rogers v. Batch- 
elor, 12 Pet. 221. The defendants in the princi- 
pal case do not seem to have been in a superior 
position to the separate creditor. There was no 
actual knowledge of misappropriation, in either 
of these cases, 

The case of Commercial Bank of Selma v. Lee 
(Ala.), 19 L. R. A. 705, illustrates the idea very 
forcibly, that:fact, not representations made by an 
agent in custody of property for another, consti- 
tutes the basis of whatever validity there may be 
to a transaction in the interest of another than 
his principal. The facts show, that a cotton factor 
was in possession of warehouse receipts, which 
by statute were made negotiable by indorsement 
where the words “not negotiable” were not plain- 
ly written or stamped thereon. A factor indorsed 
one of such receipts calling for 298 bales of cot- 
ton, with the words: “We hereby transfer two 
hundred and ninety-eight bales of cotton * * * 
as collateral for within note, which cotton has 
been advanced on by us to the full amount.” 
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The court held that this language showed that 
the indorser was not the owner of the cotton in 
absolute right, but they only claimed to have 
advanced on it to its full value. The bank was 
held to have received the receipts with full notice 
of the true state of accounts between owner and 
factor, because they were bound to inquire. 

The case of Rochester, etc., Co. v. Paviour, 
164 N. Y. 281, was: a case where a treasurer of 
a corporation gave corporate checks to pay an 
individual debt. It was held by the court that 
he, having no actual or apparent authority to 
issue such checks to pay his own debt or that of 
a third person, the receiver of the check, charge- 
able with notice of his incapacity, was bound to 
inquire as to the real situation, and where the 
checks were taken without question and he 
draws the money thereon, the corporation is en- 
titled to recover it. “If he (the creditor), had 
such confidence in Briggs (the treasurer),” said 
the court, “that he was willing to trust without 
inquiry, under suspicious circumstances of a sub- 
stantial character, he must stand the loss, for he 
failed to discharge a duty required by commer- 
cial integrity, * * * There was a shadow on 
the checks and defendant could not in good faith, 
accept them until it disappeared. * * * One 
who suspects, or ought to suspect, is bound to 
inquire, and the law presumes that he knows 
whatever proper inquiry would disclose.” Then 
the court proceeds to answer the contention that 
‘these checks being negotiable paper, the title 
should be presumed to have passed, as follows: 
“While the courts are careful to guard the inter- 
ests of commerce by protecting the negotiation 
of commercial paper, they are also careful to 
guard against fraud by defeating titles taken 
with bad faith or with knowledge, actual or im- 
puted, which amounts to bad faith, when re- 
garded from a commercial standpoint.” In Wil- 
son v. Met. El. Ry., 120 N. Y. 145, it was said 
“that one who receives from an officer of a 
corporation the notes or securities of such cor- 
roration, in payment or as security for, a personal 
debt of such officer, does so at his own peril.” 

Where Agent Attempts to Act for Other than his 
Principal While Engaged in the Latter’s Business. 
—TIn the principal case, money was turned over 
on each occasion to secure margins in a stock 
deal, either for the benefit of the teller or for 
one the teller professed to represent. If it is the 
law that defendants would receive such money 
at their peril, if the teller avowed it was his 
own speculation, did they not take it at the peril 
of the truth of his statement about a third per- 
son’s ownership? Could the teller even have told 
them he was doing this for the bank’s benefit 
and they have any right to rely on his statement 
without inquiry? It is certainly not part of a 
teller’s business to invest moneys of the bank in 
this manner, either for himself, for the bank, or 
on a third person’s order. 

In the case of Williams v. Dorrier, 135 Pa. 
445, the cashier of an unincorporated bank, him- 
self a partner, wrote defendant that he had cred- 
ited him on the books of the bank with $1,000 in 
payment of an individual note, and again he 
wrote of a second $1,000 as a similar credit. The 
first $1,000 was entered on the bank books as a 
credit, but the second was not. The court held 
defendant liable as to the latter amount only on 
the ground that the bank ratified the former. It 
was said: “If the act was not within the scope 





of the powers of DuBois, either as cashier or 
partner, then, as defendant must be presumed to 
know the scope of the powers of a cashier, no 
title passed to the money checked out, and the 
partners may reassert their claims to it by treat- 
ing it as an overdraft.” Suppose in the princi- 
pal case the teller had told the defendants that 
the supposed Webster had deposited to their 
credit in the bank the money he handed them, 
and they had checked on it, and the teller had 
paid the checks, would their position be any 
better than it was? 

As showing that a bank officer is not held out 
to do more than pertains to his office, it was said 
by the court in Hier v. Miller (Kan.), 75 Pace. 
445: “It is said that when a bank places an 
officer at the window where he transacts its busi- 
ness with the public, it in effect tells the world 
that he is trustworthy and reliable, and that he 
will act within the scope of his authority. It 
does nothing of the kind. Such a declaration 
would protect a recipient in the enjoyment of a 
Christmas gift of the entire body of corporate 
assets.” Could a teller protect such a recipient 
in his gift by saying to him that a third party 
had made arrangements with the bank by which 
he, the teller, was authorized to turn over to him 
such assets? If so, and the recipient could say 
or would fairly prove he believed the statement, 
it would merely require the ingenuity of a bank 
officer to invent a plausible story to wreck a 
bank. 

The Hier case cites an abundance of authority, 
some of which we have already referred to. Thus 
it quotes from Bank, etc., v. A. D. & T. Co., 143 
N. Y. 559, that: “It is against the general law 
of reason that an agent should be intrusted with 
power to act for his principal and himself at the 
same time.” But defendants in the principal case 
did have notice, that the teller was professing to 
act for two distinct parties—the bank, and Web- 
ster, and he was turning over the money of the 
bank for the benefit of Webster—taking the 
money of one principal for the benefit of the 
other—not according to the usual course of bank- 
ing business. Were not defendants bound to in- 
quire not only whether Webster really existed, 
but whether the teller was faithful to both ap- 
parently adverse interests he attempted to repre- 
sent? They could not assume that he had equal 
interest in being faithful to both while he was 
acting in this apparently irregular manner. 

Money Received in Due Course of Business.— 
The principal case seems also far afield in hold- 
ing that the money paid defendants by the paying 
teller was received “in due course of business.” 
Money is only received in due course of business 
when it is received from one having the ap- 
parent right to dispose of it in the manner it is 
usually disposed of. The teller had the right to 
dispose of the bank’s money in the bank’s busi- 
ness, or presumptively in the bank’s business. It 
was distinctly stated by the teller in the principal 
case that this payment was not the bank’s busi- 
ness and this consideration is absolutely un- 
noticed in the court’s opinion, although it is dis- 
tinctly conceded that money paid over the bank’s 
counter is supposed to be the bank’s money. 

The case of Merchant's Loan & T. Co. v. Law- 
son, 9o Ill. App. 18, merely applies the rule that 
the apparent possessor of negotiable paper or 
money has the presumptive right to dispose of 
it, and that one may receive such from him in 
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due course of business, though he may have a 
suspicion not amounting to what constitutes bad 
faith in taking. But no court of which we are 
aware has ever held that where money is received 
from an agent who is a mere custodian, with 
known limited authority, it is received in due 
course of business, when disposed of beyond the 
apparent scope of that authority. 

The test of whether a transaction with a 
cashier or teller is in due course of business is 
whether it is with the bank and its business or 
with the cashier or teller personally, and in his 
business, or the business of some third party, 
where the bank is sought to be made responsible 
therefor. Campbell v. Bank, 67 N. J. L. 3or. It 
is a strange doctrine to say that dealing with one 
personally, whereby the property of another is 
disposed of, can in any manner be converted into 
due course of business by a statement on the part 
of him, who uses another’s money outside of the 
scope of his apparent power, that the owner has 
consented thereto. Let us suppose that the teller 
in the Illinois case had said to the broker: “I 
have here a bundle of money which I have taken 
from the funds of the bank, in my custody, and 
I wish to invest it in margins for S. M. Web- 
ster, who has arranged with the bank for me to 
take it to you for that purpose.” Would it have 
been held due course of business for the broker 
to have received it without inquiry of the bank? 
But would that not have been the very situation 
that existed in the principal case? 

The phrase “due course of business,” has thus 
been spoken of in two Vermont cases: “In mer- 
cantile law, with reference to the legal character 
of the transfer of negotiable paper, that expres- 
sion is a mere formulary for stating a conclu- 
sion of law upon certain facts, which in the 
given case, may be shown to exist, to the effect 
that the transfer was made while the paper was 
current, for a sufficient consideration moving 
between the parties, and bona fide. National 
Bank v. Isham, 48 Vt. 590; Clough v. Patrick, 
37 id. 421. Where was the consideration in the 
principal case, if (as the fact was), the teller was 
misrepresenting the facts concerning Webster? 
Who trusted him in respect to this representation 
made outside of the apparent scope of his duties? 
It is too familiar a principle to need any citation 
of authority, that an agent cannot prove his au- 
thority by his own statements or assertions, Tak- 
ing the phrase “due course of business,” as 
synonymous with the more familiar phrase “due 
course of trade,” and the cases show that the par- 
ties on each side of a transfer part with some- 
thing of value in an exchange between them. 
See Kimbro v. Lytle, 18 Tenn. (10 Yerg.) 417, 
423, 31 Am. Dec. 585; Bank of Charleston v. 
Johnston, 105 Tenn. 521; First Nat. Bank v. Flath, 
10 N. D. 281, 86 N. W. 867; Merchants’ Bank v. 
McClelland, 9 Colo. 608, 13 Pac. 723. It certainly 
is not due course of trade for one to acquire 
title to the property of another, whether it be a 
negotiable note, a chattel or money by means of 
a felonious act. 

There may sometimes be a protection for the 
recipient upon .some principle of estoppel, or a 
prior invalidity may be cured by ratification. It 
is not claimed there was any ratification here. 
What principle of estoppel intervenes in this 
case? It was not in holding out the teller as 
authorized to make such representations. And 
he had no apparent authority virtute officii. White- 





house v. Bank, 48 N. Y. 239; Walker v. Bank, 5 
Mo. App. 214; Hepburn y. Bank, 2 La. Ann. 
1007; Mechanics, etc., Bank v. Bank, 11 La. 260; 
Riley v. Bank, 103 N. Y. 6609. 

Negligence of Bank as Proximate Cause.—In 
Telegraph Co. v. Davenport, 97 U. S. 360, it was 
claimed that the owner of property made it pos- 
sible, by her trust and confidence in the custodian, 
for him to commit successful forgery in a trans- 
fer of corporate shares of stock, but the corpora- 
tion was held obligated to replace those shares. 
The court said: “We do not think it at all neces- 
sary to comment at any length upon this singu- 
lar position. * * * There is no circumstance 
here upon which an estoppel can be raised. To 
create an estoppel there must have been some 
act or declaration authorizing the use of their 
names, or a subsequent approval,” etc. So in the 
principal case the plaintiff never impliedly told 
defendants its teller would not steal. It did not 
tell them he is authorized to pay, over his counter, 
their money for any demands he pleased or to 
receive, and pay out, money as a mere bailee for 
another contrary to the usual course of business. 

In District Col. v. Cornell, 130 U. S. 655, a 
clerk stole some redeemed certificates which were 
marked cancelled by a stamp. The clerk was one 
of several in a room where the cancelled certifi- 
cates were filed away in bundles. He used de- 
tersive soap to efface the cancellation and put the 
certificates in circulation.. The court said: “The 
liability of the District upon them as negotiable 
paper could not be revived by its omission to take 
additional precautions against their being stolen 
and fraudulently restored to their original con- 
dition by such means as ingenious wickedness 
might devise.” That case goeS further than there 
seems any necessity to go in this inquiry. Here 
the defendants saw the teller doing a thing for 
which he had no apparent authority and they 
take his mere word that he has been specially 
authorized to do it. They are not relying on 
anything the bank authorized or permitted to be 
done contrary to the usual course of business, 
and therefore the rule of Lickbarrow v. Mason, 
3 Hughes Grounds and Rudiments of Law, p. 
207, that “where one of two equally innocent par- 
ties must suffer from the fraud of a third, he 
who first trusted must first suffer,” does not 
apply. This rule is stated otherwise, to-wit: 
“that the one most at fault and who might have 
protected himself must first suffer.” Surely the 
bank is not at fault in appointing a certain man 
as teller. It was necessary to appoint such an 
officer and to rely upon him in the usual way 
that banks do or go out of business. The bank 
in appointing a teller is not in the position of 
one who issues a promissory note not properly 


‘filled out and thus offers opportunity for fraud. 


The one “most at fault” in the principal case, 
even if both were innocent, was the defendant 
brokers. They were the ones “who might have 
protected themselves” by reason of their knowl- 
edge of the circumstances. If as men of pru- 
dence, the defendant brokers had called the at- 
tention of the cashier of the bank to the teller’s 
unusual proposition, and the cashier had assured 
the broker that whatever the teller said or did 
under such circumstances would be all right, then 
the bank thus put on notice, would have had the 
first opportunity to have protected itself. As it 
was, it had no opportunity to do so, while, on 
the other hand, the defendant’s opportunity to do 
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so was definitely rejected. Moreover, this re- 
jection on the part of the defendants to investi- 
gate the peculiar circumstances under which they 
received the money and thus to protect them- 
selves against misrepresentation negatived anoth- 
er essential of the rule declared in Lickbarrow 
v. Mason, to-wit: their own innocency. This 
feature, however, we discuss in the next para- 
graph. 

Constructive Bad Faith—The principal case ig- 
nores what the Federal Supreme Court of the 
United States deems to be constructive bad faith 
in failing to make proper inquiry under circum- 
stances which reasonably call for inquiry. Thus. 
where proposed purchasers of negotiable secur- 
ities had heard of vague rumors that their valid- 
itv was or might be the subject of litigation and 
thev nevertheless went ahead and purchased, it 
was held to be either bad faith or willful ignor- 
ance which fixed upon them a taking with knowl- 
edge of invalidity. They were bound to make 
further inquiry. Lytle v. Lansing, 147 U. S. 59. 
In this case the court said: “No rule of law pro- 
tects a purchaser who willfully closes his ears to 
information, or refuses to make inquiry when cir- 
cumstances of grave suspicion imperatively de- 
mand it.’ See also Goodman vy. Simonds, 20 
How. 343; Murray v. Lardner, 2 Wall. 110. It 
certainly seems to be a “circumstance of grave 
suspicion” for a minor officer of a bank to de- 
liver to another the funds of a bank, in such an 
irregular manner and outside of all apparent 
scope of his duties. 

C. 


the further side of a cross street, for passen- 
gers to get off or alight, may regulate their 
use, it yet must be an ordinance thus intended 
before its violation can raise any question af- 
fecting any other street user. This is our view 
and we would be glad to be set right if in er- 
ror.—EDITOR. 





COMITY OF STATE COURTS WITH REFER- 
ENCE TO THE EMPLOYER’S LIABILITY 
ACT. 

Editor Central Law Journal: 

I have just read your editorial on page 259, 
Vol. 69, Cmity of State Courts with Refer- 
ence to the Federal Employer’s Liability Act. 
You convey the idea that an administrator or 
executor could not enforce a statute of another 
state in the courts of Missouri although the 
statute of such other state authorized the per- 
sonal representative to bring the suit. Please 
examine Mo. Session Acts 1905, page 95, Lee v. 
Mo. Pac. R. R.. 195 Mo. 400. 

Yours respectfully, 
RICHARD FIELD. 

Lexington, Mo. 

[Note:—The statute to which our correspond- 
ent refers was enacted long afterwards, and 
the rule we state, led, most probably to, its en- 
actment. The ruling, of course, is obsolete in 
Missouri, but the principle of it being in con- 
travention of state policy for a foreign admin- 
istrator to bring suit as to a cause of action 
where a domestic administrator could not, was 
decided prior to the statute, as we showed. 

EDITOR.] 











CORRESPONDENCE. 





OPERATING VEHICLE WITHOUT A LICENSE 
AS RAISING DEFENSE OF CONTRIBUTORY 
NEGLIGENCE. 

Editor Central Law Journal: 

I would like very much to see in the Central 
Law Journal some discussion of the rights of 
the owner of an automobile, hack, dray or other 
vehicle, or a business, operated without the 
license required by statute imposing only a 
stated fine for violation, with some definite 
statement of the degree of care same is enti- 
tled to receive and for what degree of negli- 
gence the owner of such vehicle or business 
could recover of one causing injury thereto, to- 
gether with citations. I am, 

Yours very truly, 


Walla Walla, Wash. 

NOTE.-—Our correspondent Suggests the 
thought that, if two vehicles are on the street, 
one of them duly licensed and the other not, 
there might be liability for injury done to the 
latter and not the former. We fail to see how 
this distinction can exist. A street is open to 
proper use by one as well as to the other, so far 
as those on the street are concerned. A license 
for a vehicle is imposed for purposes of revenue. 
It is not meant, if there were even such power 
on the part of a municipality, to change or dero- 
gate from the usual rights of users of a street 
as between each other. The streets belong to 
the public, and while an ordinance, such, for ex- 
ample, as one requiring street cars to stop on 


JOHN F. WATSON. 





HUMOR OF THE LAW. 





We are indebted to Mr. David W. Moffat, of 
Murray City. Utah, for a copy of the most 
unique “reply” that was ever filed in any court 
as a pleading in answer to defendant’s demur- 
rer. The following is the exact wording and 
spelling of this remarkable pleading: 

Comes attorney for ; tena and allegesis: 


That Said Defendand Did not according to 
Law Sereve a copy of Said Demurrer on Plan- 
tif attorney So he could take the Propper Step 
in Law to have Said Demurrer quashed. 

2 


That Said demurrer was not attested accoring 
to Law. 
3. 

That the alleations as charged in Said De- 
murrer that the Court did not have jurisdictions 
and that Camplant Did not Show what was 
alleged is unrue. 

4. 

Wherefore, Plantif Demdands that Said De- 
murrer be dismissed and that Judgment Isue 
at once as Payed for in the Complant. 

Attorney for Pltf. 


Lady (entering breathless)—“l want to stop 
my divorce suit.” 

Lawyer—“Why! you said your husband was 
an abominable beastly brute, and you wanted 
to be rid of him.” 

Lady—“Oh! yes, I know; but an automobile 
has just run over him and I want you to start 
a suit for heavy damages.” 
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1. Aection—Suspension.—Acceptance by a 
creditor of a debtor’s note held to suspend right 
of action on the original debt as due till ma- 
turity of the note (Ballinger’s Ann. Codes & 
St. Sec. 5352 [Pierce’s Code, Sec. 512]).—Otto v. 
Griffin, Wash., 103 Pac. 789. 

2. Adverse Possession—Land Under Water.— 
Where land which lay under water was filled 
and actually occupied for less than 20 years, it 
could not be claimed by adverse possession.— 
City of Geneva vy. Henson, N. Y., 88 N. EB. 1104. 

3. Attorney and Client—Disbarment.—An at- 
torney, certifying to false affidavits in the prose- 
cution of pension claims, having been convicted, 
held subject to disbarment.—In re Hopkins. 
Wash., 103 Pac. 805. 

4. Bankruptey—Concerning Assets——On the 
trial of a bankrupt, charged with concealing 
property from his trustee, the schedules filed 
by him are not admissible as evidence against 
him.—Cohen vy. United States, U. S. C. C. of 
App., Fourth Circuit, 170 Fed. 715. 

5. Corporation.—The right of action 
against officers of a corporation who incur ex- 
cessive indebtedness, given by Hurd’s Rev. St. 
Ill. 1908, ec. 32, sec. 16, belongs exclusively to 
creditors, and is not an asset of the corporation 
which passes to its trustee in bankruptcy.—In 
re Beachy & Co., U. S. D. C., E. D. Wis., 170 
Fed. 825. 

6.———Discharge.—Where specifications of ob- 
jection to the discharge of a bankrupt wholly 
fail to state any statutory ground for the re- 
fusal of a discharge, their insufficiency is not 
waived by the bankrupt by failing to except 
thereto, and they may be disregarded.—In re 
McCarthy, U. 8S. D. C, S&S DN. Y,, 170 Fed. 
859. 
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Jurisdiction.—A Circuit Court of the 








United States is without jurisdiction of a suit 
the object of which is to determine liens upon, 
and priorities in the distribution of, a bank- 
rupt’s estate in process of administration by a 
district court, the jurisdiction of the latter 
court in such matter being original and exclu- 
sive.—Bray v. United States Fidelity & Guar- 
anty Co., U. 8S. C. C. of App., Fourth Circuit, 170 
Fed. 689. 

8. Jurisdiction—Where it appears from the 
face of a petition in involuntary bankruptcy 
that the defendant is a trading corporation 
subject to such proceedings, the court acquires 
prima facie jurisdiction to preserve the proper- 
ty of the defendant by converting it into money 
through its receiver, and, where the petition is 
dismissed on a hearing, it is the duty of the 
court, after paying the expense of the receiver- 
ship, to distribute the remainder of the fund so 
as to protect as far as possible the rights of 
those who held liens on the property which 
but for the court’s interference they might have 
enforced.—In re De Lancey Stables Co., U. 8. D. 
C., E. D. Pa., 170 Fed. 860. 

9. Liens.—Where vessels belonging to a 
bankrupt estate at the time of the adjudication 
are permitted by the court to be taken and sold 
in admiralty suits to enforce maritime liens, 
the proceeds are subject to the costs incurred 
by the bankruptcy court in preserving the prop- 
erty and the costs of administration which are 
given priority.—In re Hughes, U. S. D. C., D. N. 
J., 170 Fed. 809. 

10.—Probable Debts.—A fine imposed by a 
state court of New York for contempt, com- 
mitted by wilfully presenting to the court false 
affidavits, is not a debt which is released by a 
discharge in bankruptcy, and a court of bank- 
ruptcy will not stay prdéceedings against the 
bankrupt for its eniorcement.—In re Koronsky, 
U. S. C Cc. of App., Second Circuit, 170 Fed. 
719. 

11. Banks and Banking—Implied Power of 
Agent.—Where the negotiation of a loan by a 
bank was intrusted to its treasurer, his subse- 
quent acts for the bank’s benefit upon ascertain- 
ing the condition of the title to the security, 
held within his implied powers.—Gerrity v. 
Wareham Sav. Bank, Mass., 88 N. E, 1084. 

12. National Bank.—The conversion of a 
territorial bank into a national bank transfers 
the assets to the latter, which succeeds thereto 
by operation of law, and not as a purchaser.— 
People’s Nat. Bank. v. Board of Com’rs of King- 
fisher County, Ok., 103 Pac. 682. 

13. Benefit Societies—Beneficiary.—Where no 
beneficiary of a certificate has been designated, 
or the designation is void, held that the classes 
of persons named by statute take, unless other- 
wise provided by statute or the society’s laws. 
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tection v. Hine, Conn., 73 Atl. 791. 

14. Bills and Notes—Amending Pleading.—In 
a suit on a note, held competent by amendment 
to show that the name of the payee as written 
in the note was but a variation of the true 
name of plaintiff corporation, and that it was 
intended to be designated by the name used in 
the note.—Allen vy. People’s Bank of Talbotton, 
Ga., 65 S. E. 379. 

15. Apparent Title—The rule that posses- 
sion of a negotiable instrument is not enough 
to support a recovery thereon, where the holder 
must trace title through a fraudulent holder, 
held to apply whether the fraud was connected 
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with the inception of the paper, or occurred 
subsequéntly, to the prejudice of an interme- 
diate holder.—Parsons y. Utica Cement Co., 
Conn., 73 Atl. 785. 


16. Inquiry.—Where the indorsement of a 
note in the possession of the payee had been 
crossed out, held that it was sufficient to re- 
quire a prospective purchaser to make reason- 
able inquiry as to the ownership of the note.— 
Minneapolis Threshing Mach. Co. v. Gilruth, 
Minn., 122 N. W. 466. 

17. Interest Instalment.—Nonpayment of 
interest after maturity thereof, while insuffi- 
cient to show dishonor of a note, should be con- 
sidered in determining a subsequent indorsee’s 
good faith.—Ireland v. Scharpenberg, Wash., 103 
Pac. 801. 


18. Public Policy.—A note in aid of the 
construction of a railroad between given points 
held not void as against public policy.—South- 
ard v. Arkansas Valley & W. Ry. Co., Ok., 103 
Pac. 750. 


19. Carriers—Intrastate Business.—A _ state 
has power, either through its legislature or a 
commission to regulate the rates of charge of 
common carriers on intra-state business, sub- 
ject to the limitation that such rates must be 
reasonable and afford to the carrier just and 
reasonable compensation for the services per- 
formed and for the use of the property devoted 
to the business, estimated at its fair valuation. 
—Southern Pac. Co. v. Bartine, U. S. C. C., D. 
Nev., 170 Fed. 725. 


20. Loss of Freight.—A carrier, agreeing 
to convey certain freight and deliver same to 
plaintiff over another line, held liable for fail- 
ure of the connecting line to deliver the same — 
Atlanta, B. & A. R. Co. v. N. Emanuel & Co., 
Ga., 64 S. E. 1098. 


21.——Preference in Rates.—A shipper may 
maintain an action at law under Interstate 
Commerce to recover damages from an inter- 
state railroad company because of the giving of 
a preference or advantage to another shipper 
by permitting him to keep cars on its terminal 
tracks without payment of the charges fixed by 
its schedules while denying the same right to 
plaintiff£—Lyne v. Delaware, L. & W. R. Ca, 
U. S. C. C.,.D. N. J., 170 Fed. 847. 
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Servants.—Where a carrier places on a 
train two conductors, held, that as between the 
passenger and the carrier cach stands in the 
place of a conductor, whethcr such permanently 
or not.—Atlanta & W. P. R. Co. v. Haralson, 
Ga., 65 S. E. 437. 


23. Conspiracy—Monopoly.—That only a part 
of the milk dealers in a city entered into a 
conspiracy to raise and control the price of 
milk therein did not prevent a conviction of 
the conspirators.—State v. Erickson, Wash., 103 
Pac. 791. 

24. Constitutional Law—Employer’s Liability 
Act.—The employer’s liability act of Congress 
(Act April 22, 1908, c. 149, 35 Stat. 65), abol- 
ishing the fellow-servant rule and limiting its 
application to carriers by rail, is neither an 
arbitrary nor unreasonable classification.—Wat- 
son v. St. Louis, I M. & S. Ry. Co., U. S. C. C., 
E. D. Ark., 169 Fed. 942 

25. Legislative Power.—The legislative de- 
partment of a state, unlike that department of 
the national government, may enact any law 
not expressly or impliedly prohibited by the 








103 Pac. 


Constitution.—Straw vy. Harris, Or., 

26.——Police Power.—Police power to prevent 
fraud in the sale of goods must be so exercised 
as not to deprive a citizen of life, liberty, or 
property without due process of law, or to deny 
equal protection of the laws.—People v. Luhrs, 
N. Y., 89 N. EB. 171. 

27. Special Legislation.—What can be ac- 
complished by general or special legislation is, 
as a rule, left to the Legislature, and its ac- 
tion, with few exceptions, is not reviewable by 
the courts.—State v. Brown, Ok., 103 Pac. 762. 

28. Contracts—lIllegality—Secret agreement 
between bidders for public contract, to bid on 
separate portions of the work, with the under- 
standing that. if the bid of one was accepted, 
both should share the contract, held illegal as 
against public policy.—Citizens’ Nat. Bank of 
Chickasha vy. Mitchell, Ok., 103 Pac. 720. 

29. Performance.—A stipulation in a con- 
struction contract as to conclusiveness of the 
estimates of the chief engincer held not to pre- 
clude the contractor from recovering the true 
amount, where the engineer made such error of 
judgment or mistake as to amount to a fraud 
on the rights of the contractor.—J. N. H. Cor: 
nell & Co. v. Steele, Va., 64 S. E. 1038. 

30.——Performance.—Where parties to con- 
tract depart from its terms before either can 
recover for failure to pursue its letter, reason- 
able notice must be given of intent to rely on 
its exact terms.—Kennesaw Guano Co. v. Read, 
Ga., 64 S. E. 1087. 

31. Corporations—Liability of Promotor.—A 
promoter of a corporation is accountable to it 
as if the relation of principal and agent or of 
trustee and beneficiary had actually existed; and 
is precluded from taking a secret advantage of 
other stockholders.—Jordan & Davis v. Annex 
Corp., Va., 64 S. E. 1050. 

32. Ultra Vires.—A corporation, by pledg- 
ing its own stock to another corporation, can- 
not empower pledgee to exercise a power or in- 
cident of ownership which the real owner does 
not possess.—Thomas v. International Silver 
Co., N. J., 73 Atl. 833. 

33. Covenants—Breach of Warranty of Title. 
—Covenants of general warranty of title in a 
purchaser’s deed held not to avail her in a suit 
to recover damages for eviction upon foreclosure 
of a trust deed; she not having been evicted by 
a paramount title—Savage v. Cauthorn, Va., 64 
S. E. 1052. 

34. Damages—Mental Suffering.—Damages for 
mental suffering held not recoverable, where 
no recoverable damages for injuries to plain- 
tiff’s person, reputation, or estate are alleged.— 
Western Union Telegraph Co. v. Jackson, Ala., 
50 So. 316. 

35. Death—Burden of Proof.—In an action for 
the death of plaintiff’s intestate, where the 
death was occasioned by one of two causes, for 
one of which defendant was responsibdle, and for 
the other not, plaintiff’s evidence must show 
that his death was caused by the former.— 
Chester v. Cape May Real Estate Co., N. J., 73 
Atl. 836. 

36. Deeds—Re-entry.—The right of re-entry 
for condition broken was not assignable at 
common law, and, could only be exercised by 
the grantor or by his privies in blood.—Moore 
v. Sharpe, Ark., 121 S. W. 737. 

37. Revocation by Death.—A deed cannot 
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have effect as a deed at the death of the gran- 
tor, where the grantor retains possession and 
control during his life——Merck v. Merck, S. C., 
65 S. E. 347. 

38. Divoree—Alimony.—That a wife is earn- 
ing sufficient to maintain her held not an answer 
to a rule nisi why her husband should not be 
attached for contempt for failure to comply 
with an order awarding temporary alimony and 
counsel fees.—Nipper v. Nipper, Ga., 65 S. E. 
405. 

39. Ejectment—Improvements.—A vendeee’s 
possessicn and the making of valuable improve- 
ments under an oral contract of sale held not 
to estop the vendor from maintaining ejectment. 
—Zeuske v. Zeuske, Or., 103 Pac. 248. 

40. Equity—Fraud.—Where complainant seeks 
relief for fraud, he must specifically allege 
the facts constituting the fraud in his bill.— 
Hageman v. Brown, N. J., 73 Atl. 862. 

41. Laches.—Mere delay in asserting a 
cause of action, cognizable in equity only, work- 
ing no injury to the adverse party, neld to bar 
relief only on the presumption of abandonment. 
—wWhite v. Bailey, W. Va., 64 S, E. 1019. 

42.—Quia Timet.—Equity held authorized 
to grant relief on a bill quia timet for the 
protection of a future right of enjoyment «f 
personalty.—Underwood v. Underwood, Ala., 50 
So. 305. 

43. Evidence—Admissibility—A party, claim- 
ing that the entries in the beoks of a corpora- 
tion as to a transaction were inaccurate, could 
not show other entries of transactions having 
no connection with the transaction in issue, 
though such other entries were on their face 
inaccurate.—Parsons vy. Utica Cement Co., Lonn., 
73 Atl. 785. 

44. Burden of Proof.—While the burden 
of evidence may shift from one party to the 
other, yet held, that the burden of proof does 
not change at all.—Foss v. McRae, Me., 73 Atl. 
$27. 

45. Hearsay.—In an action by the purchaser 
at mortgage sale against persons claiming un- 
der the mortgagor, held declarations of the 
mortgagee after the sale that the mortgage 
was paid before the sale were inadmissible.— 
Gowdy v. Gowdy, S. ¢., 65 S. E. 385. 

46. Judicial Notice.—Courts do not take ju- 
cial notice of municipal ordinances, but, when 
proved, they stand on the same footing as stat- 
utes.—Norfolk & P. Traction Co. v. Forresi’s 
Adm’x, Va., 64 S. E. 1034. 

47..—-Presumptions.—The presumption that 
all things have been done regularly inzludes 
regularity in the order of signatures on an in- 
strument.—Newell v. White, R. IL, 78 Atl. 798. 

48. Executors and Administrators—Burden of 
Proof.—The burden is on ciaimant to establish 

















an express or implied contract to pay for ser-, 


vices rendered by him in caring for his father. 
—Lowe v. Lowe, Md., 73 Atl. 878. 

49. Debts.—There being no limitation rela- 
tive to a proceeding by an executor io sell real 
estate to pay debts, such a proceeding may be 
maintained only if begun within a reasonable 
time.—In re Jones’ Estate, Kan., 103 Pac. 712. 

50. Fixtures—Relationship of Parties.—The 
question as to whether a chattel annexed by the 
owner continues a chattel is not the same as 
that question is when the chattel is annexed 
by a tenant during the term of his lease.— 
Smith v. Bay State Sav. Bank, Mass., 8§ N. E. 
1086. . 

51. Fereible Entry and Detainer—Tit]¢.—-Ti- 
tle to real estate cannot be put in issue in an 
unlawful detainer action.—Zahn v. Obert, OkK., 
103 Pac. 702. 








52. Fraud—Partnership.—Promise b art- 
ner to advance more money to the firm Mt it 
would execute a mortgage on its property to 
secure his individual debt held insufficient to 
pote ey charge of srems in obtaining the 

-—Conaway v. Newman - 
eer Co., Ark., 121 S. W. 353. a 

53. Homestend—Deeds.—Though the wif'e’s 
name did not appear in the bods of the mort- 
gage of a homestead. and it contained no re- 
linquishment of dower, and was not executed 
in compliance with the homestead statute, yet, 
where she signed and acknowledged it. it will 
be effective to create a lien as against her.— 
Ward v. Stark Bros., Ark., 73 Atl. 382. 

54. Husband and Wife—Husband’s Debt.— 
Where the discharge of incumbrances by a 
grantee is a part of the consideration for a 
deed of a wife’s property, the real object beirg 
2 Bepeeraa regain to the husband's debt, 

eed canno e upheld.— ¥ 
Ge. 663 male, D Bond y. Sullivan, 

55. Husband’s Debt.—A creditcr who re- 
ceives in payment money of his debtor's wife 
with reasonable cause to believe that it is hers 
acquires no title as against her.—Macon & B. 
Ry. Co. v. Lane, Ga., 65 S. E. 360. 

. _ pn on and Information—Felony.— 
elony may be prosecuted by information.— 
Canard v. State, Ok., 103 Pac. 737. be 

57. Injunction—Mere Apprehension.—A tem- 
porary injunction should not be granted for 
mere apprehension of the petitioner that injury 
may be done.—Hodgins v. Hodgins, Ok., 103 
Pac. 711. 

58. Insane Persons—Family Interest—A son 
of the subject of a lunacy inquisition has a 
peer 201g on gyri to — him to intervene to 
protec e parent.—In re Han > ae ae 
Atl. 849. " mae I Pee 

59. Judgment—Usury.—Where a loan is se- 
cured by a deed, if the debt is sued to judgment, 
and the debtor fails to plead usury, the debtor 
and his creditors held estopped to subsequently 
attack the deed for usury.—-Miller vy. Parker, Ga., 
65 S. E. 410. 

60. Landlord and Tenant—-Damages.—In esti- 
mating damages, in that a storeroom was of 
less dimensions than contracted for, lessee held 
as much entitled to damages fur the period dur- 
ing which he had the option of extending the 
lease as for the original term.—Bromberg v. 
Eugenotto Const. Co.. Ala., 50 So. 314. 

61. Party Wall.—A lessor, who permitted 
an adjoining lot owner to enter under a party 
wall agreement the leasel1 premises and exca- 
vate under the wall of the leased building, 
held equally liable with such owner for dam- 
ages to the -lessee’s goods through the falling 
¢ oe Soe Palma v. Weinman, N. M., 10 

ac. i 


62. Libel and Stander—FEvidence.—In an ac- 
tion for libel, evidence that other similar ar- 
ticles were published in other newspapers_held 
inadmissible.—Pfister v. Milwaukee Free Press 
Co., Wis., 121 N. W. 938. 

63. Life Estates—Improvements. — Improve- 
ments by a life tenant pass to the remainder- 
men, and they cannot be required to make com- 
rr therefor.—Smith v. Smith, Ga., 65 8S. 

64. Rents.—A tenant for life of real estate 
is entitled to the rents thereof.—Underwood 
v. Underwood, Ala., 50 So. 305. 

65. Livery Stable Keepers—Lien.—A livery 
stable keeper has a statutory lien on stock 
placed in his care for keeping.—BElliott v. Hodg- 
son & Jackson, Ga. 65 S. E. 405. 

66. Master and Servant—Fellow Servant.—A 
servant in a coal mine, employed to inspect the 
pumps, mining machinery, and pipe line, held 
a fellow servant of one employed to dig coal.— 
Harris v. Consolidated Coal Co., Md., 73 Atl. 805. 

67. Fellow Servant.—Defendant’s master 
mechanic and plaintiff held fellow servants, so 
that defendant was not responsible for the me- 
chanic’s assurance to plaintiff that the machin- 
ery would not start while he was working 
thereon.—Maxwell v. Elk Cement & Lime Co., 
Mich., 122 N. W. 225. 

68.—Services—To support a conviction of 
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fraudulently obtaining money on a contract for 
services, the intent to defraud must exist when 
the money is obtained.—Roberts v. State, Ga., 
65 S. E. 359. 

69. Mechanics’ Liens—Equity.—A mechanic’s 
lien is not enforceable in equity, but by a 
statutory proceeding.—Metz v. Critcher, S. C., 
65 S. E. 394. » 


70. Mines and Minerals—Leases.—An oil and 
gas lease for a designated term, and as long 
thereafter as oil or gas is produced, cannot be 
forfeited by the lessor because they are not 
found in paying quantities. —McGraw Oil & 
Gas Co. v. Kennedy, W. Va., 64 S. E. 1027. 


71. Mortgages—Substituted Trustee.—A trus- 
tee cannot be substituted for the trustee named 
in a trust deed, unless the conditions authorizing 
the substitution exist.—Arnold v. Watson, Ark., 
121 S. W. 354. 


72. Municipal Corporations—Contrazt With 
Union Printers——A discrimination in favor of 
union printers in letting a contract for publish- 
ing proceedings of a city council held an abuse 
of legal discretion and unlawful, whether au- 
thorized by ordinance or not.—Miller v. City 
of Des Moines, Iowa, 122 N. W. 226. 


73. Defects in Streets.—There is no pre- 
sumption that notice of a defective sidewalk 
to police officers was by them communicated to 
the street commissioner; it not being part of 
their duty to receive and report such complaints. 
Abbott v. City of Rockland, Me., 73 Atl. 865. 

74.——Statutes.—The liability of a city for 
injury from a defective street is created solely 
by the legislature, and all of the conditions 
prescribed must be strictly observed.—Hunting- 
ton v. City of Calais, Me., 73 Atl. 829. 

75. Negiigence—Res Ipsa Loquitur.—Presump- 
tion of negligence on the part of a carrier does 
not arise from the fact that a passenger is in- 
jured while on the carrier’s train.—Brown v. 
Atlantic Coast R. Co., S. C., 64 S. E. 1012. 

76. New Trial—Error in Decree.—A motion 
for a new trial is not the proper method of 
correcting an error in a decree.—Bond v. Sul- 
livan, Ga., 65 S. E. 376. 

77. Nuisance—Damages.—In an action for 
damages from a continuous nuisance, deprecia- 
tion in the market value of premises held not 
the only item recoverable.—Jones v. F. §&. 
Royster Guano Co., Ga., 65 S. E. 361. 

78.——Remedy for Public Nuisance.—The 
remedy for a public nuisance is by indictment, 
unless the person instituting civil proceedings 
therefor can show special or peculiar damages, 
differing in kind from those to which all others 
in common with him are exposed.—Barksdale 
v. Charleston & W. C. Ry. Co., S. C., 64 S. E. 
1013. 

79. Partition—Improvements.—Bona fide im- 
provements by a tenant in common may be 
taken into consideration in dividing land, and 
the improved portion assigned such tenant.— 
Smith vy. Smith, Ga., 65 S. E. 414 

80. Partnership—Debt of Partnér.—An _in- 
solvent firm may mortgage its property to se- 
cure individual in preference to partnership 
debts.—Conaway v. Newman Mill & Lumber Co., 
Ark., 121 S. W. 353. 

81. Imperfectly Organized.—Promoters of 
of a partnership association, limited, who exe- 
cuted articles of association which were not 
recorded as required by law, are liable as part- 
ners for fraud in the furtherance of the scheme, 
and each is responsible therefor.—Nichols v. 
Buell, Mich., 122 N. W. 217. 

82. Paupers—Cause of Poverty.—It is imma- 
terial how a needy person has become such, as 
it is the situation, not the method of producing 
it, that requires the action of the overseers of 
the poor.—Hutchinson v. Inhabitants of Car- 
thage, Me., 73 Atl. 825. 

83. Physicians and Surgeons—Malpractice.— 
A physician and surgeon, who does not possess 
the requisite qualifications is not exempted from 
—— for malpractice because his mistake 

was caused by an error of judgment.—Farrell 
v. Haze, Mich., 122 N. W. 197. 

84. Principal and Agent—Fidelity—An agent 
of the owner of real estate with authority to 























sell for a specified price may not take the title 
and sell for a higher price and appropriate the 
difference.—Kunz v. Mason, N. J., 73 Atl. 869. 


85. Public Lands—Swamp Land.—Until a pat- 
ent is issued from the United States to the 
state for swamp land, the legal title remains 
in the general government.—State v. Jones, 
Iowa, 122 N. W. 241. 


86. Railroads—Fires Set From Engine Sparks. 
—Wind, unless extraordinary, held not to be 
regarded as the proximate cause, where a rail- 
road allows fire to escape from a locomotive to 
adjacent property.—Albany & N. Ry. Co. v. 
Wheeler, Ga.. 64 S. E. 1114. 


87. Police Power.—The Legislature in the 
exercise of police power may increase the rail- 
way’s burdens in respect to highway crossings. 
—Borough of South Amboy y. Pennsylvania R. 
Co., N. J.. 73 Atl. 852. 


88. Sales Conditional.—A conditional seller 
may not, after retaking the property. maintain 
an action on the debt.—Nashville Boiler Co. v. 
Robinson, Ark., 121 S. W. 350. 

89. Sales—Delivery.—The transferee of a 
warehouse receipt for cotton stands on the same 
footing as if a physical delivery of the cotton 
itself had been made to him.—Booze y. Neal, 
Ga., 64 S. E. 1104. 

90. Specific Performance—Reasonable Doubt. 
—Specific performance will not be decreed, where 
the title is not free from reasonable doubt.— 
Montrose Realty & Improvement Co. v. Zimmer- 
man, N. J., 73 Atl. 846. 

91. Statutes—Construction.—An entire statute 
will not fall because of unconstitutional pro- 
visions, if sufficient remains to effect the ebject 
without the aid of the invalid portions.—Oates 
v. State, Tex., 121 S. W. 370. 

92. Stipulations—Waiver.—A_ stipulation by 
defendant that plaintiff is entitled to recover. 
unless an agreed state of facts constitutes a 
defense, waives any question of variance.—Bren- 
nan vy. Shanks, Ok., 103 Pac. 705 

93. Telegraphs and 'Telephones—Acency.—A 
telegraph company’s agent, in writing out a 
message for an illiterate sender, acted as his 
agent.—Western Union Telegraph Co. v. Jack- 
son, Ala., 50 So. 316. 

94. Delay.—A sender of a message, suing 
for the negligent delay in the delivery thereof 
because he was thereby deprived of the privi- 
lege of buying back stock, need cnly show 
that he would have obtained the stock if the 
message had been promptiy delivered to the 
sendee.—Postal Telegraph Cable Co. of Texas 
v. Harris, Tex., 121 S. W. 358. 

95. -Character of Message.—To charge a 
telegraph company for failure to correctly 
transmit a message. held sufficient if the mes- 
sage shews that it relates to a commercial 
transaction.—Western Union Telegraph Co. v. 
Blackwell Milling & Elevator Co., Ok., 103 Pac. 
‘ é. 

96. Trial—Directing Verdict—A defendant 
who, after the refusal of the court to direct a 
verdict at the close ‘of the plaintiff’s case, of- 
fers evidence in his own behalf waives his 
exception to the refusal.—Pennsylvania R. Co. 
v. Cecil, Md., 73 Atl. 820. 

97. Vendor and Purchaser—Purchaser of Real 
Estate.—Purchasers of real estate, having 
knowledge of facts sufficient to have led to 
actual knowledge of an unrecorded mortgage 
thereon, held to take subject to the mortgage. 
—Russell v. Gerlach, Ok., 103 Pac. 604. 

98. Vendor and Vendee—Constructive Notice. 
—dOpen possession by a vendee, either personally 
or bv a tenant. is constructive notice of a 
change of ownership. though the deed is not 
recorded.—McCullars v. Reaves, Ala., 50 So. 313. 

99. Wills—Lapses.—In the absence of any ex- 
pression in a will to the contrary, a devise by a 
wife . her husband “to him and his heirs for- 
ever” lapses on the death of the husband during 
the life of testatrix.—McKiernan v. Beards- 
lee, N. J., 73 Atl. 816. 

100. ay be 
supported rine i the testimony of some or of 
all the subscribing witnesses.—Newell v. White, 
R. I., 73 Atl. 798. 



































